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PART I 

THE PROCESS 
 

Procedural and Substantive Issues 
at the Outset of a New Claim 



 When a person has a viable, compensable Workers’ 
Compensation injury, they are entitled to three basic 
benefits: 

◦ Medical treatment to treat/cure the injury or disability 

◦ Temporary Total Disability (TTD) 
 Supplemental benefit for lost wages while out of work due to 

the injury or disability 

◦ Recovery for permanent loss of earning capacity due to the 
disability 
 Usually in one of three forms: 
 Permanent Partial Disability (PPD) 
 Wage Differential 
 Permanent and Total Disability 

 



Filing The  
Workers’ Compensation Claim 

Petitioner must file an Application for Adjustment of 
Claim with the Illinois Workers’ Compensation 
Commission (IWCC) within the appropriate Statute 
of Limitations period 



What is the Statute of Limitations? 

 Employee must file the Application for 
Adjustment of Claim (App) within a certain 
period of time or the claim is forever barred 

 Must file the App within three years of the date 
of injury, or two years from the last day benefits 
are paid (TTD or medical), whichever is later in 
time 



Purpose of Application for 
Adjustment of Claim 

 To put the IWCC and the Employer on notice of 
certain factual allegations which the Employee must 
prove and allow us to investigate the claim 

 The important things we look at: 
◦ Location of Accident 
◦ Average Weekly Wage 
◦ Dependents and Marital Status 
◦ Date of Accident 
◦ How accident occurred and body part alleged 



Jurisdiction 
A claim is properly filed in Illinois and the IWCC 
will have jurisdiction to adjudicate the claim if one 
of three factors exist: 

1.  injury occurs in the State of Illinois 
2. Employment is outside of state, but last act 

formulating the contract for hire occurs within the 
State of Illinois 

3. Employment principally within the State of Illinois, 
regardless of where injury occurs and where 
contract for hire occurs 

* Can be important as compensation under Illinois law 
is generally greater than any of the surrounding states 



Venue and Arbitrators 
For handling litigation of Workers’ Compensation 
Claims, the IWCC has broken the State down 
into different Regions or Zones: 

 Region 1:  Herrin, Collinsville, Mt. Vernon 
 Region 2:  Springfield, Urbana, Quincy 
 Region 3:  Peoria, Bloomington, Rock Island 
 Region 4:  New Lenox, Kankakee, Ottawa 
 Region 5:  Rockford, Waukegan, Woodstock 
 Region 6:  Wheaton, Geneva, Elgin 
 Chicago (assigned its own region) 



 Each Region has three Arbitrators assigned to it 

 Each Arbitrator moves to a different venue 
within the Region each month 

 A newly filed case will be assigned to a venue 
and Arbitrator, but will only appear on the 
Arbitrator’s docket once every three months 

 Absent an emergency motion, motions or 
hearings can only occur before the Arbitrator 
assigned the case, when they appear in the 
assigned venue, every three months 



Average Weekly Wage (AWW) 

 Why Important? 
◦ Forms the basis and determines the 

compensation rates which will be paid for 
Temporary Total Disability (TTD) and 
Permanent Partial Disability (PPD) 



Average Weekly Wage (cont.) 

 General Rule:  Calculate by taking total earnings 
in the 52 weeks prior to date of injury and 
dividing by 52 
◦ IF worked less than 52 weeks prior to date of 

injury, then take total earnings and divide by 
number of weeks worked 

*There are a number of different calculations for 
seasonal workers, new hires, etc., but this is the general 
rule 



Average Weekly Wage (cont.) 
What earnings are included in the Average 
Weekly Wage Calculation? 

• Regular wages 
• Paid vacation 
• Holiday pay 
• Commissions 
• Shift differentials 
• Piecework incentives 
• Equipment/clothing allowances 

• Bonuses are not included unless guaranteed! 
• Overtime? 



Average Week Wage (cont.) 
 Overtime excluded from AWW 

calculation if: 
1. Voluntary, or 
2. Not earned in excess of half of pay periods 

in the preceding 52 weeks 

 If overtime is mandatory or earned in 
excess of half of pay periods in preceding 
52 weeks, then overtime is included in 
AWW calculation, but included at straight 
time rate not overtime rate 



Average Weekly Wage (cont.) 
Concurrent Employment 

 When Employee has two or more jobs at time 
of accident 

 Concurrent income included from second (or 
more) employment if the “accident” employer 
knew of concurrent employment prior to injury 
and had no objection 

 If included, calculate AWW for each job then 
add together 



Benefit Rates 
Once we have determined the AWW, we can then 
calculate correlating Temporary Total Disability 
(TTD) and Permanent Partial Disability (PPD) 
rates 

In general, 
• TTD:  Two-Thirds of AWW 
• PPD:  60% of AWW 

• Both TTD and PPD rates are subject to 
maximum and minimum caps based on marital 
status and number of dependents under the age 
of 18 





How is Permanent Partial Disability (PPD) 
rate used? 

 Once employee has concluded treatment for their 
injury (maximum medical improvement or MMI), 
you must determine % disability or loss of use of 
the injured body part 

 Percentage of disability based on a number of 
factors, but when attempting to settle or evaluate 
exposure typically based on case law, experience 
with the particular Arbitrator, general trends in 
awards in IWCC system 

 Multiply % loss of use by the weeks assigned to that 
body part by IWCC, then multiply by PPD rate 

 





PPD (cont.) 

Example 
 Straight forward non-displaced fracture of 

femur, treated, and returned to work without 
restriction. AWW = $500.00, so PPD rate = 
$300.00 

 Percentage disability typically around 10% loss 
of use of leg 

 10% x 215 weeks = 21.5 weeks x $300 = 
$6,450 valuation 



Frequently Raised Defenses to a 
Workers’ Compensation Claim 

Three Primary Defenses: 
• Notice 
• Accident 
• Causal Relationship  



Notice 
When employee is injured on the job the 
employer is usually provided notice of the injury 
by: 

• Employee reports injury to Supervisor 
• Employee files written accident or injury report 
• Employee leaves work for immediate medical 

treatment, goes to emergency room, etc. 

Notice cannot be given to a coworker.  For notice to be 
proper under the Illinois Workers’ Compensation Act, it 
must be given to someone in a supervisory capacity, or 
management 



Notice (cont.) 
 The Employee must provide notice of the alleged injury 

to the Employer within 45 days of the date of injury 
 If no notice of any kind is given within 45 days, then 

technically the failure to provide notice is a complete 
bar to recovery 

 Case law shows the notice defense is the weakest of 
the three primary defenses, as the IWCC will try to find 
some notice to the Employer 

 If some notice is given, but not proper notice under the 
Act, then the burden shifts to the Employer to prove 
that due to the defective notice the Employer was 
prejudiced in investigating or defending the claim 



Accident 

 Accident defenses are typically fact based defenses 
addressing issues such as whether the injury occurred 
at work, whether the injury occurred in the manner 
alleged, etc. 

 For an accident to be compensable, it must meet two 
criteria: 
1. Injury must “arise out” of the employment, and 
2. Injury must occur “in the course” of employment 
 



Accident (cont.) 
1. Arising out of the employment 

• Looks at risk of employment vs. risks inherent in 
ordinary life 

• Essentially, did the employment activity create an 
increased risk of the injury occurring? 

• Example: knee injury 
• Squatting one time to pick up a piece of paper 

vs. squatting 40 times an hour to stock shelves 
at a store 

• If the injury occurred due to a defect on premises 
will be an increased risk arising out of employment 

 



Accident (cont.) 
2. In the course of employment 

• Test to determine if the injury occurred within the time, 
place and circumstances of the employment 

• More than just “were they clocked in” 
• Includes activities that benefit employer 
• Cases in this area expand the time of employment to a 

reasonable period of time before and after actual work 
being done, or when the employee clocks in or out 

• Includes walking in and out of facility before or after shift 
• General Rule:  if on employer property, typically in the 

course . . . but still have to have defect or work related 
increased risk 



Causal Relationship 

 Causal relationship issues typically arise in one 
of two ways 

1. Whether the injury in question is causally 
related to the alleged accident 

2. Whether ongoing medical treatment is 
causally related to the alleged accident 



Causal Relationship (cont.) 
 Evidence used in this area is usually medical related and 

includes: initial injury or intervening injury histories in 
treating doctor’s records, independent medical 
examinations (IMEs) providing opinions on causal 
relationship, diagnostic studies (x-rays, MRI, EMG/NCV) 
showing longstanding, pre-existing conditions 

 Evidence used for these types of defenses rarely involve 
information needed from the employer but primarily 
require information or opinions from doctors 



PART 2 
   

Initial Claim Investigation  



General Investigation 
• Initial Report from Employee: 

• What, when, where & how 
• Time, place & circumstances 

• Recent trips/prior call-offs/Monday accident/recent reprimands 

• Employer’s First Report of Injury (Form 45 or IA-1) 
• Notice Requirement  

• By statute, employee must report within 45 days of date of accident.  

• Accident Reports 
• Witness Statements 
• Photographs/Video Surveillance 
• Wage Records – 52 week period prior to work accident 
• Equipment/Machinery – secure photos and any documentation 

relating to purchase and maintenance; keep machine “as is” and 
available for third party investigation, if possible. 



Accident Report Forms 
Section 6(b) of the Workers' Compensation Act requires employers (or insurers acting on 
their behalf) to send reports to the Commission on all accidents involving more than three 
lost work days. First reports on fatal accidents are due within two work days after the 
death; reports on nonfatal cases shall be reported within the month.  A supplementary or 
subsequent report should be made if it is determined that a permanent disability is involved.  
 
There are two versions of each report below.  Either version is accepted.  The IC45 and 
IC85 forms were created by the Commission;  the IA1 and IA2 forms were created by the 
International Association of Industrial Accident Boards and Commissions,  and are used in 
several states. It may be more convenient for multi-state employers to use the IAIABC 
forms.  
 
OSHA will accept the IC45 or the IA-1 form in lieu of the OSHA Form 301;  however, 
OSHA cannot accept the OSHA form as an accident report because the OSHA form does 
not contain all the information required by state law. 
 
If possible, please send the reports electronically.   
 
Hard-copy of the accident reports can be mailed to 4500 S. Sixth St. Frontage Road, 
Springfield, IL 62703-5118. 



Illinois Form 45 – Employer’s First Report of Injury 



Form IA-1  IAIABC First Report of Injury 



• Employee Statement 
• Important Information Includes: 

• Name, address, birth date, etc. 
• Position with company – date of hire, job 

duties 
• Accident 

• What happened? 
 Time, place & circumstances 
 Witnesses? 
 Co-worker involvement? 
 Machinery/equipment malfunction? 

 Notice 
 To Whom? 
 When? 
 How – oral or written? 

 
 



• Medical Treatment 
  Initial treatment – where & when? 
  Current medical provider – name & address? 
 Pre-existing conditions 
 Type, treatment, providers 

• Any lost time from work 
  Off work slips 
  Application for STD or LTD benefits 

• Previous accidents 
 Work accidents 
 Non-work related accidents (home, auto, etc.) 

• Outside Activities 
  Hobbies 
  Sports 

 



 
 

• Witness Statement(s) 
• Important Information Includes: 

• Name, address, telephone number 
• Position with company – date of hire, job 

duties 
• Accident 

• What happened? 
• Time, place & circumstances 
• Other witnesses? 
• Co-worker involvement? 
• Machinery/equipment malfunction? 

• Notice 
• To Whom? 
• When? 
• How – oral or written? 

• Relationship with Injured Employee 
• Friends outside of work; family relationship? 
 
 



• Medical Treatment 
• Company Clinics 
• PPP Arrangements 
• Insurance Carrier Will Send Medical Authorization Form 

To Injured Employee in Order to Obtain Records 
• Petrillo Doctrine – not allowed to contact medical provider 

without permission of patient.  Signed release allows such 
contact unless later revoked by claimant or attorney 

• Attorney and/or Adjuster will obtain records 
 Subpoenas – can only be issued after filing of Application for 

Adjustment of Claim 

• Medical Bills 
 Section 8.2 – payment or denial of bills to be made within 60 

days of receipt of  “required data elements.” 
• Forward copies of all bills/medical records to adjuster. 

   



• Initial Treatment Records 
• Histories provided by claimant carry great weight with 

arbitrator  
•    Compare and contrast histories provided to various 

 providers  
•    Inconsistencies = red flag 
  (although Commission will generally overlook minor 

 inconsistencies) 

• Index Bureau Reports (by Adjuster) 
• Prior or concurrent claims 
• Pre-existing conditions 

• Check of IWCC Computer (by Attorney) 
• Prior or concurrent claims 
• Possible credit for previous awards and/or settlements 



Investigation of Specific Claims 



Repetitive Trauma 
◦  Job description – how repetitive is it (if at all)? 
 Look for forceful activities, variety of activities  
◦ Ergonomic studies? 
◦ Video demonstration of job 
 Must be accurate and will need witness to verify at trial 
◦ Pre-accident medical records 
 When did symptoms begin? 
 History of any non-work-related causes? 
 “Manifestation” date 
◦ Witnesses 
 Supervisors  
 Co-workers 
 Do actual job activities match the job description? 
 Update as necessary 

 



 Slips & Falls 
◦ On Premises 
 Stricter Standard  
 Defects 
 Type of flooring: carpeting, tile, concrete 
 Substance on floor: water, snow, spills 
 Lighting: bright, dim 
 Stairs: dimensions, lighting, railing 

 Employee Activity 
 Carrying work materials? 
 Rushing from one area to another 
 Shoes : required to wear specific type of shoe 

 Photographs/Video Surveillance 
 Taken as soon after incident as possible 
 Should depict the scene as it appeared on date of incident 
 Date/Time stamped 
 



◦ Off Premises 
 Where & When? 
 Curbs, streets & sidewalks  
 Public way v. employer premises 
 Photographs of area in question 

 Employer use of public sidewalks or lots 
 Sidewalk sales, tent sales, etc. 

 Traveling Employees 
 Special protections  
 Most accidents deemed compensable 
    if “reasonably foreseeable” 

 To and from home & work 
 Generally not compensable, unless employee 
 is performing special mission or errand 

 



 Idiopathic & Unexplained Falls 
◦ Idiopathic Falls 
 The result of internal or inherent condition 
 Compensable if employment increases 

dangerous effect of fall 
 E.g. fall off roof, fall off ladder 

 Where & How? 
 Fall from height, moving vehicle? 

◦ Unexplained Falls 
 Fall caused by a neutral origin 
 Quantitative v. Qualitative analysis 



 Parking Lots 
◦ Owned by employer? 
 Responsibility for maintenance? 
 Snow & ice removal – by whom & when? 
◦ Open to public? 
 Designated employee parking area? 
 Employee entrance? 
◦ Time of Day 
 Before or after normal hours? 
 Daylight or night? 
◦ Condition of Parking Lot 
 Potholes, cracks, etc. 
 Lighting 



Auto Accidents 
◦ Where & When? 
 Police Report 
 Witness Statements 
 Auto Insurance Records 

◦ Traveling Employee? 
 Was conduct at time of accident reasonable and 

foreseeable 

◦ “Special Mission” or Deviation 
◦ To and from home & work 
◦ Third Party subrogation 



Machinery/Office Equipment 
◦ What Type of Machine/Equipment? 
◦ How Did it Occur? 
◦ Defective? 
 Auto shut-off operational? 
 Guards – disabled? 
 Negligence of EE is no defense  
 Records – maintenance, purchase 
 Photographs 

◦ Preservation of Evidence 
 Possible product liability case 



 Exposure to Chemicals or Bacteria/Virus 
◦ What?  When? Where? 
 MSDS sheets 
 History of exposure? 

◦ Evidence of Ventilation or Disinfection 
 Ambient air studies 
 Maintenance records 

◦ Safety Equipment 
 Masks, gloves, goggles, suits 

◦ Medical Records 
 Do symptoms match type of exposure? 
 Other possible causes or exposures 



Hearing Loss 
◦ Claimant Must Show Noise Exposure 
 At certain decibel level over certain amount of time 

◦ Noise Level Studies 
◦ Auditory Test Records 
◦ Protective Equipment – Ear Plugs 



 Intoxication 
◦ Revised Section 11 of the Act (8/8/11) 
 No compensation shall be payable if: 
 Intoxication is proximate cause of accident or, 
 Intoxication constituted a departure from employment 
• Rebuttable presumption of intoxication and that intoxication was 

cause of accident if blood, breath or urine test shows 0.08% or 
more of alcohol in system or evidence of cannabis or controlled 
substance or employee refusal to submit to testing. 

• Employee may overcome rebuttable presumption by the 
preponderance of admissible evidence that intoxication was not 
proximate cause of accidental injuries. 

◦ Need: 
 Test Results (from accredited or certified lab) 

 Witness Statements 
 

 
 



Recreational Activities 
◦ Section 11 
 Accidents which occur during voluntary recreational 

activities are not compensable, even if employer pays 
some or all of the cost of such activities. 

 Includes athletic events, parties & picnics 
 Exclusion does not apply if injured employee was 

ordered or assigned by employer to participate in the 
program. 

◦ Traveling Employees 
 Compensable if activity is “reasonably anticipated” 



Strategies to Avoid or Mitigate Litigation 

 
 
 
  



Reduce Accidents or “Accidents” 
◦ Safety Meetings 
◦ Safety Incentives 
◦ Ergonomic Studies & Changes 
When possible, if an employee submits a two week notice of resignation, 
accept it immediately and make resignation effective that day.  High 
incidence of “accidents” during the two weeks an employee tenders 
resignation notice. 

 Immediate Response 
◦ Interview Employee ASAP (before attorney 

involvement) 
◦ Interview Witnesses ASAP (before injured 

employee exerts influence) 
◦ Direct Injured Employee to Clinic 

 



 Stay in Contact 
◦ Follow up with Injured Employee 
 Telephone Calls 
 Emails 
◦ Make Employees Aware of RTW Program 
 Employee Handbook 
 Signs 
 Forms for Employees to Provide Doctor 
◦ Be Sure Company Clinic is Aware of RTW 

Program 

Report Accident to Carrier 
◦ Report Accident to WC Carrier ASAP 
◦ Send Medical Bills to WC Carrier ASAP 



Reporting Requirements 
◦ Most Carriers Require 24 Hour Reports 
 Telephone “Hotlines” 
 Online Reporting 

◦ Accident Reports 
 Facts 
 Witnesses 
 Medical Providers 
 Previous Accidents or Claims 

◦ Report to the Correct Carrier! 
 Check Policy Dates 



Thank You! 

 
 
 
    


	ILLINOIS WORKERS’ COMPENSATION LAW
	PART I
	Slide Number 3
	Filing The �Workers’ Compensation Claim
	What is the Statute of Limitations?
	Purpose of Application for Adjustment of Claim
	Jurisdiction
	Venue and Arbitrators
	Slide Number 9
	Average Weekly Wage (AWW)
	Average Weekly Wage (cont.)
	Average Weekly Wage (cont.)
	Average Week Wage (cont.)
	Average Weekly Wage (cont.)
	Benefit Rates
	Slide Number 16
	How is Permanent Partial Disability (PPD) rate used?
	Slide Number 18
	PPD (cont.)
	Frequently Raised Defenses to a�Workers’ Compensation Claim
	Notice
	Notice (cont.)
	Accident
	Accident (cont.)
	Accident (cont.)
	Causal Relationship
	Causal Relationship (cont.)
	PART 2
	General Investigation
	Slide Number 30
	Slide Number 31
	Slide Number 32
	Slide Number 33
	Slide Number 34
	Slide Number 35
	Slide Number 36
	Slide Number 37
	Investigation of Specific Claims
	Slide Number 39
	Slide Number 40
	Slide Number 41
	Slide Number 42
	Slide Number 43
	Slide Number 44
	Slide Number 45
	Slide Number 46
	Slide Number 47
	Slide Number 48
	Slide Number 49
	Strategies to Avoid or Mitigate Litigation
	Slide Number 51
	Slide Number 52
	Slide Number 53
	Thank You!

